AN LE TRONG HE THONG PHAP LUAT COMMON LAW
Ts. P6 Thanh Trung?
1. Pat van dé

Theo quy dinh tai diém c, khoan 2 Piéu 22 Luit to chirc toa a4n nim 2015 vé
nhiém vy, quyén han cua Hoi déng Tham phan Toa 4n nhan dén tdi cao: “Lya chon quyét
dinh giam doc tham ciia Héi dong Tham phan Toa dan nhan dan 16i cao, ban an, quyet
dinh da co hiéu lyc phap ludt, co tinh chudn myec cia cac Toa dn, tong két phal‘ trién
thanh én 1é va céng bo an le dé cdc Toa an nghién ciru, dp dung trong xét xi”’. Nhu vay,
an 1€ duoc xem la nguon luat chinh thirc dugc thura nhan va ap dung ¢ Viét Nam hién
nay. Tuy nhién, dé c6 thé phat huy duoc gia tri cua an 1¢ cling nhur bao dam viée sur dung
an 1& c6 hiéu qua trong thuc tién phap ly thi can phai nam bat cac Van dé 1y luén vé an 1¢
mot cach toan dién. V6i mong mudn gop phan 1am r& hon nhiing van dé 1y luan co ban
vé an 18, bai viét nay phan tich an 1¢ trong h¢ thong phap luat Common law ¢ hai goc do
nguyén tic an 18 va nguon luat an 1¢. Cu thé hon bai viét tap trung lam rd cac van dé ly
ludn sau: (1)Nguyen tac an 1é thuc hién dya trén nguyen tac cac vu viéc gibng nhau phai
duogc giai quyét nhu nhau; (2) Hoat dong cia nguyén tac an 1¢; (3) Tuan theo an 1& doi hoi
su bat budc va su sang tao;(4) Vi tri cua nguon luat an 1¢ trong hé théng phap luat ; (5)
Nhitng dic co ban cua nguon luat an 1€ khac biét so véi ngudn luat van ban phap luat.

2. Nguyén tic an & trong hé théng phap luat Common law

2.1. Nguyén tdc an 1¢ thuc hién dwa trén nguyén tdc cac vu viéc giéng nhau phdi
dwoc gidi quyét nhw nhau.

Trong tiéng Anh, nguyén tic an Ié duoc thé hién bang nhitng cum tir khac nhau
nhu: “doctrine of precedent”, “doctrine of stare decisis”... Thuat ngtt “stare decisis ’cd
ngudn goc tir tiéng Latin 1a: “stare decisis at non quiet movere”. Cum tir ndy dich sang
tiéng Anh la: “stand by the thing decided and do not disturb the calm” 2 tam dich: “hay
Qi dieu gi da dugt quyét dinh va dwng thay d6i”. Nhu vay, ¢6 thé hiéu mot cach ngan
gon noi dung yéu cau cua nguyen tic &n 1é 1a cac toa an tuan theo hay dya vao cac quyét
dinh cua toa an trudc (&n 1¢) dé xét xtr. Tuy nhién, Van dé dat ra la trong truong hop nao
hoac can c6 diéu kién gi d& mot toa an tuan theo quyet dinh cuaa toa an truéc? Nguyén tic
an 1& (stare decisis) thuc hién dua trén nguyén tic “like cases must be decided alike™ -
“c&c vu viéc giong nhau phdi duwoc gidi quyét nhw nhau”. Nguyén tic nay bat ngudn tir tu
tuong cua Aristotle - nha triét hoc Hy Lap ¢ dai* nham muc dich bao d¢am su cng bang.
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Nhu vay, cac vu viéc giong nhau va glal quyét nhw nhau duoc hiéu nhu thé nao? Noi
dung cua nguyeén tac nay cd thé duoc hiéu chinh xac hon 1a “cac vu viéc c6 cac tinh tiét
c6 tinh chdt twong tir phdi dwoc quyét dua trén ly 1& aong nir”. V& mit lich sir, nguyén
tic nay duoc sir dung trong hé thong phap luat Common law tir rat sém. G Anh, tir thé ky
13 Bracton di cho rang: “If any new and unwonted circumstances shall arise, then, if
anything analogous has happened before, let the case be adjudged in like manner” - tam
dich: “Neu c6 bdt ky c&c vu viéc méi hodc bdt thuong nao phdt sinh, trong truong hop
dé, néu trude dé da cé bat Ky vu viée twong tw ndo, hdy xét xir vu viéc theo cach thirc
twong t’’®. Tuy nhién, trong giai doan nay, gia tri cua cac an Ié duoc md ta gan giéng voi
gia tri cuia cac ban &n theo hoc thuyét “jurisprudence constante - ndi dung cua hoc thuyét
nay 1a “khdng c6 mét quyér dinh don Ié nao bdt bugc tda &n, cac tdoa an xem cac an 1é
nhuw la mét nguon lugt c6 tinh chdt thuyét phuc”.® Hay noi cach khac, viéc tuan theo an 18
khong phai 1a nghia vu bit budc cia cac toa an. Cho dén cudi thé ky XIX, & Anh d3 ban
hanh cac Luat vé to chuc tod an(1873 - 1875) nham loai bo sy xung dot vé noi dung
cling nhu su khéc biét vé thi tuc té tung gitra hé théng Luat Céng Ly(Equity Law) va
Thong Luat(Common Law)’. Song song d6, hé thong cong bé an 1¢ dugc cai cach thong
qua viéc thanh Iap “Incoperated Council on Law Reporting” nam 1865 da nang cao tinh
hé théng ciing nhu chat luong cua céc an 18. Chinh nhiing diéu kién nay da dan dén
nguyén tic bat budc tuan theo &n 1 trong hé thong toa an duoc thira nhan chinh thic &
Anh cho dén nay. Vi vay, nguyén tic stare decisis trong giai doan sau nay con dugc goi
1a “doctrine of binding precedent”. Ngay nay, nguyén tic stare deccisis (bat buoc tuan
theo an 1€) duoc thura nhéan chinh thuc trong pham vi h¢ théng phap luat Common law
nhu, Anh, My, Uc. Tuy nhién, can luu s rang, & cac nudc nay khong co bat cir van ban
phap luat nao quy dinh cac tham phan bat budc phai tuan an 1é. Viéc thira nhan an 1¢ 1a
ngudn phép luat va cé gia tri bat budc duoc giai thich boi yéu to tap quan, van hoa phap
1y hon 14 yéu t6 quy dinh bat budc tir nguén phap luat thanh vin.®

2.2. Hoat déng ciia nguyén tic an 1¢ (stare decisis)

Hoat dong caa nguyén ,téc stare decisis trong thuc tién tu phap ¢ hé thong phap
luat Common law lién quan den hai van de®: (1) Xac dinh ban an cua toa an nao mang
tinh bat buoc doi vai toa an khac; (2) Xac dinh phan nao trong ban &n mang tinh bat
budc.

(1) Bdn &n cua toa an nao mang tinh bat bugc véi tda an khac
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Hoat dong cua nguyén tac stare decisis trong cac hé thong phap luat khac nhau cé
thé sé& rat khac nhau. Tuy nhién, thong thuong toa &n c6 tham quyén thap hon budc phai
tuan theo cac quyét dinh cua tda &n c6 thim quyén cao hon trong cung hé théng toa an.
Trong hé théng phép luat Common law thi tda &n c6 thim quyén cao hon dugc hiéu 12 toa
c6 tham quyén phic tham d6i véi toa an c6 tham quyén thap hon. Chang han, & Hoa ky
cac tham phan cua toa an Lién bang (Ferderal Court) budc phai tuan theo cac quyét dinh
cua toa phic thim Lién bang (Ferderal Court of Appeal); & Anh, céc tda phic tham
(Court of Appeals) bugc phai tuan theo cac quyét dinh cua toa téi cao(House of Lords)10
Cac tham phan cua toa c6 tham quyén thap hon khong c6 quyén béac bo cac quyét dinh
cua toa co tham quyén cao hon. Vi dy, cac Toa phic tham (Court of Appeals) cua Anh
khong duoc béac bo an 1é cua Toa tdi cao (House of Lords). Vé nguyén tic chung, hau hét
cac Toa phic tham budc phai tuan theo cac quyét dinh cua minh truée do, chi trong
nhitng truong hop nhat dinh hozc can thiét cac toa an nay co thé béac bo quyét dinh caa
minh trudc d6. Cac toa an khong bat budc phai tuan theo cac quyét dinh cua tda co tham
quyén thap hon trong cung hé théng. Vi du, Toa téi cao (House of Lords) & Anh khong
bugc phai tuan theo quyét dinh cua bat ky toa 4n nao trong hé théng toa an.

(2) Phan nao trong ban &n mang tinh bat buge

Pham vi bat budc tuan theo an 1& 1a khi quyét dinh cua vu viée trudc (an 18) co tinh
tiét twong tu v4i vu viéc sau thi Iy 18 trong vu viéc trude duoc ap dung cho vu Viéc sau.
Phan trong tim mang tinh bat buoc cua an I¢ chinh la Iy 18. Ly I8 ton tai trong céc an I¢
rat phong phu va da dang. Theo truyén thong, cac luat gia cua hé thong phap luat
Common law dit ra yéu cau phan biét gitral®: phan “ratio decidendi”*?, dich sang tiéng
Anh 13 “the reason for decidion - “ly do ra quyér dinh” va phan “oblter dicta3, dich
sang tiéng Anh la“remarks in passing” - tam dich: “ly lé n6i thém” trong mét vu viéc da
giai quyét. Khi xac dinh dugc phan ratio decidendi (viét tat 1a ratio) ciing chinh 14 xac
dinh dugc mot quy tic an Ié can &p dung. Nhu vay, Iy do dua ra quyét dinh caa mot vu
viéc bao gio ciing dua trén nhiing tinh tiét nhat dinh(facts) cua vu viéc d6. Cu thé hon,
xéac dinh phan ratio phai dwa vao cac yéu té sau: (1) Céc tinh tiét (facts); (2) Cac 1y do dé
dua ra quyét dinh (reasons); (3) Quyét dinh (decidion) hay két qua. Vi vay, mot quy tic
an lé trong hé thong phéap luat Common law con goi la “ratio ”. Tuy nhién, viéc xac dinh
phan ratio khdng dé dang thong nhét bai cong viéc nay la ciia cac tda an sau, Cac tod an
truéc khi giai quyét mot vu viéc mai (question of law)™* khdng nham muc dich tao ra bat
ky quy tac nao cho cé4c tda an sau ma chi nham giai quyét tranh chap dang dit ra. Vi vay,
c4c toa an sau c6 thé dwa vao cac phuong phap khéc nhau hodc dya trén cung mot
phuong phap nhung c6 su danh gia khac nhau vé céc tinh tiét va ly I& cua vu viée trudc
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dé xac dinh phan ratio déu c6 thé dan dén viéc xac dinh pham vi quy tic an 1&(ratio) can
&p dung khac nhau. Chang han, gido su Cross dé nghi phwong phéap xéac dinh ratio dua
trén ménh dé diéu Kién: “néu tinh tiét hay su kién F xay ra thi hdu qud phdp Iy la C. Ciing
c6 theé thé suy lugn rang, ket qua C chi xuat hién khi sy kién F dwoc hinh thanh™®. Tuy
nhién, gido su Goodhart thi cho rang, phuong phap xac dinh ratio cua giao su Cross s€
lam cho muic d6 khai quét cua ratio rat rong, nén 6ng dé nghi phuong phéc xac dinh ratio
nhu sau: “nén ldy nhitng gi trong pham vi nhing tinh tiér duwoc xit 1y bdi cac tham phan
lam can cir va quyét dinh cua ho dwa trén nhing tinh tiér @6”.1® Nhu vay, co6 thé thay
rang cdng viéc xac dinh ndi dung va pham vi mot ratio caa cac tham phén trong hé thdng
phap luat Common law phiic tap hon cac ddng nghiép cua minh trong viéc xac dinh cac
quy pham phép luat (legal rule) trong hé théng phap luat Civil law. Tuy nhién, ciing
khdng c6 gi ngac nhién khi tién trinh x4c dinh phan raio yéu cau can phai thuc hién trong
thuc tién tu phap. Bai vi néu khong xac duoc phan ratio va néu khéng phan biét duoc
phan ratio va phan obiter thi khong thé xac dinh dwoc quy tac an Ié can ap dung.

2.3. Tuan theo an 1¢ doi héi sw bt bugc va su sang tao

Nguyén tac tuan theo an 18 doi hoi ca sir bat bugc 1an si sang tao. Néu cac an Ié
bat budc mang tinh tuyét déi thi cac tham phan s& khdng c6 kha nang va co hoi phat trién
phap lut an 1&. Chang han, trudc nim 1966, Toa tdi cao (House of Lords) cuaa Anh tuan
theo cac an I¢ caa minh rat cang nhac, ngay ca dbi vai cac an I khdng con pha hop. Tuy
nhién, ngay 26 thang 7 nam 1966, toa toi cao dua ra tuyén bd (Practice Statement) dé bac
bo &n I¢ cta minh trude @6 vai hai 1y do nhu saul’: “that rigid adherence to precedents
can perpetuate injustices and can worthwhile legal development” - tam dich: “tuén theo
cac an 1é citng nhdc cd thé duy tri nhizng sir bat cong mai mai va cé thé can tro sir phat
trién thich dang cua phap lugt” Tuyén bd nay tao ra tién 18 1a toa toi cao & Anh c6 thé bac
bo &n 1& cta minh trude d6 néu co ly 18 dung dan. Diéu nay da 1am cho nguyén tac stare
decisis trong h¢ thong phap luat nuéc Anh linh hoat hon va huéng dén gia tri cong bang
thuc chat chir khdng phai cong bang mang tinh hinh thic. Nhung nguoc lai, néu cac tham
phéan c6 thé hoan toan khdng xem xét cac an 1& thi nguyén tac &n 18 s& khong con y nghia
gi vé mat nhan thic va thyc tién.

Thuc hién nguyén tic an 1& doi hoi toa an bat budc tuan theo an 1& nham bao dam
sy nhdt quan, si chac chdan, sy c¢éng bang, hiéu qud va dat dwoc cong ly. Thiz nhat, sy
nhat quan dugc dam bao boi vi cac vu viéc gidng nhau thi khdng thé duoc giai quyét theo
céch khac nhau ma phai dya trén Iy I8 giong nhau. Thiz hai, sy chac chn thé hién cac an
1¢ 6 kha nang cung cap husng dan hanh vi xir su rd rang cho cac chu thé trong x& hoi.
Tir d6 ho c6 thé sap xép cdng viéc caa minh va tin rang luat phap hién tai s€ duoc ap
dung trong twong lai. Thi# ba, tun theo an 18 dat duoc su cong bang bai cac cac vu viéc
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gidng nhau s€ duoc giai quyétnhu nhau Hai vu viéc gidng nhau tic 1a ¢6 cac tinh tiét co
tinh chat giéng nhau, con giai quyét nhu nhau nghia 1a dua vao ly 18 tuong tu. Thit fir,
tuan theo an 18 s& mang lai hiéu qua boi vi khi cac thim phan cua tod an trudc ra phéan
quyét dé giai quyét mot van dé phap 1y ndo d6 thi ho di tranh luan, xem xét va can nhic
day du cac ly 18. Vi vay, cac tham phan cua toa an sau khdng phai mét thoi gian va cong
stc dé xem xét tro lai cac Iy 18 ndo. Cudi ciing, tuan theo an 18 nham dat duoc cong ly boi
an 1é chinh 1a cac quy tic xir sy - “ratios”, no khong thién vi, khéng phu thuéc vao quan
diém cac c& nhan hay thién hudng, dinh kién ctia mot tham phan. Mac di nguyén tic &n
18 bat buoc mang lai nhitng gia tri tich cuc nhu d3 phén tich, nhung nguyén tic tuan theo
an 18 ciing c6 nhitng mat han ché nhét dinh. Trudc hét, tuan theo an I ¢ thé 1am cho cac
tham phan c6 thoi quen ludi biéng dua ra 1y 18 trong cac vu viéc méi. Ké dén, diéu kién
va nhu cau cta xa hoi ludn thay doi nén viéc ciing nhac tuan theo an 18 c6 thé dan tinh
trang cdng bang mang tinh hinh thic chir khdng phai thuc chat. Vi vay, trong tac pham
“The Common Law” xuat ban nam 1881 cua Oliver Wendell Holmes Jr (1841-1935), 6ng
da dua ra két luan rat ndi tiéng: “The life of the law has not been logic; it has been
experience - “Poi song cua phap lugt khdng phdi 1a logic, ma Ia kinh nghiém”. Thuc
vy, néu bat bugc tuan theo an 1& mot cach tuyét ddi thi cac tham phén sé khéng c6 kha
nang va co hoi phat trién phap luat an Ié va céc toa an ¢ thé di nguoc lai vai trd bao dam
cong Iy caa minh.  Tu&n theo &n 18 cling doi hoi can phai sang tao, sy sang tao duoc thé
hién trong cac truong hop tda &n su dung cac ky thuat nhu: ky thuat phan biét -
“distinguishing”, bac bo an 1¢ -“overuling”, hay bo an 1€ - “defeating”. Phan biét la k¥
thuat khong &p dung an I¢é boi ¢ nhitng tinh tiét phap ly khac biét giira hai vu viéc. Khi
tham phan sir dung k§ thuat phan biét nghia 1 ho thuc hién chirc nang lam luit & mic do
vira phai bai trong truong hop nay cac tham phan khong hity bo céc an Ié da c6 truée ma
chi bd sung thém. Bac bo an Ié nghia 1a khong thira nhan hinh thtc gia tri phap ly cia an
16. C4c tham phan sau muén bac bo mot quyét dinh cua toa an trude boi vi n6 lac hau va
khéng con phu hop véi nhitng thay d6i trong x& hoi. Hity bo an 1¢ nghia 1a khong chap
nhan tinh bat budc caa mot &n 18 boi ndi dung cia nd can phai dugc bd sung hoic sira
d6i. Nhu vay, tuan theo an Ié khdng phai mang tinh tuyét d6i va cang nhéc, nén toa &n
trong vai trd bao dam cong ly cia minh khong thé tin va &p dung cac quy tic an 186 mot
cach mu quang.

Vi vay, trong tdc pham“The nature and authority of precedent” — “ban chdt va sic
thuyét phuc cua an Ié “ciia Neil Duxbury xuat ban nim 2008, tac gia cho rang ban chat
cia an 1¢ la c6 stc thuyét phuc - “authority” chir khdng phai la c6 tinh bat budc -
“binding”. Ly giai diéu nay, tac gia cho rang c6 I& do moi nguoi thuong gia dinh cac quy
tac an Ié - “ratio” mang tinh bat budc gidng nhu cac quy pham phap luat - “legal rule”
trong cac van ban phap luat. Nhung trén thuc té, ngudn luat an 1é khong gidng véi ngudn
van ban phap luat bai né khong mang tinh bat budc ddi véi cac tham phéan trong moi
truong hop. Su bat budc cia mot an 1& dugc giai thich tot nhat khéng phai 1a hiéu luc
phap 1y - “validity ’ctia n6 ma & sic thuyét phuc - “authority” ciia né. Y tuéng xem cac
an 18 c6 sic thuyét phuc nham loai bo su cuc doan cua hai thai cuc cho rang phép luat do
tda an tao lap thuong cam thay bat budc va bi bat budc phai tuan theo.



Nhu vay, mac du khdng thé phu nhan gié4 tri cua nguyén tic cac vu Viéc glong
nhau phai dugc giai quyét nhu nhau mang lai sy cong bang, nhung ciing khong thé mu
quang tin rang tit ca cac vu viéc gidng nhau giai quyét nhu nhau s& dat dwgc muc dich
cdng biang ma dan dén tuan theo an 16 mot cach may maéc. Néu cac an 1é khéng con phu
hop hoac cd nhirng ly 1€ khéng hop ly thi cac toa &n khéng budc phai tuén theo. Céc toa
an tuan theo &n 1& chi khi c6 su kiém nghiém tinh hop Iy (gia tri) cua cac an Ié trude do.
Diéu nay ciing c6 thé ly giai vi sao Neil Duxbury di st dung cum tir “authority of
precedent” - “sic thuyét phuc cua an 16” chir khong phai cum tir “binding of precedent”
“syr bat bugc cua an 16”. Hay noi cach khac, su bat buoc cua an 1é ham chia gia tri, sic
thuyét phuc caa né cht khdng phai su bat budc theo nghia den cua tir.

3. Ngudn luat an 18 trong hé théng phap luat Common law
3.1.  Vitri caa nguon lugt an I¢ trong hé thang phap ludt

Thuat ngit phap ly nguon luat “source of law” - duoc hiéu & nhiéu khia canh khéc
nhau®®: (1), Ngudn “literary source” - “nguon di liéu” 12 ngudn c6 chira dung céc théng
tin vé cac quy tic cua phép luat, vi du, c4c tap an I¢&; (2) Ngudn “historical sources of
law” - “c&c ngusn lugt ¢ tinh lich siz hay nguén gac 1a nguon truc tiép hoac gian tiép tao
ra noi dung cac quy pham phap luat tir lich st phap ly. ; (3) Ngubn luat kh()ng phai la
ngudn goc lich sir ma 1a yéu té xac hiéu luc phap Iy cia mot quy tic nhat dinh 1a quy
pham phap luat. O khia canh nay, nguén luat khong giai thich noi dung cia mét quy
pham phap nhat dinh ma né giai thich tai sao chung ta xac dinh nhitng quy tic nhat dinh
la quy pham phap luat. Vi du, cac dao luat do nghi vién ban hanh(legislation), cac an
I¢(case law or judicial precedents).

Trong pham vi bai viét nay thuat ngir nguon luat duoc hiéu theo nghia thi ba. Cac
hé théng phap luat khac nhau co thé ton tai cac tiéu chuan khac nhau dé xac dinh nguon
luat. Trong hé thong phap luat Common law thi an I¢ va van ban phap luat la nhiing
ngudn luat chi yeu. An & c6 vai tro trung tam trong h¢ théng phap luat Common law.
Pay chinh 1a diém dic trung cua hé théng phap luat Common law khac véi hé théng phap
luat Continential law.'® Cac tham phan trong ciia hé théng phép luat Common law khdng
chi 4p dung céc quy tic san c6 ma con c6 thé tao 1ap cac quy tic méi trong trudng hop
cac van ban phap luat khong c6 quy dinh hodc chua c6 an 1¢ trude do (question of law).
Mic di an 1é c6 vai trd quan trong hé théng phap luat Common law nhung né vi tri thap
hon vin ban phép luat. Vi dy, hién nay & Anh cd cac ngudn luat va theo trat tu tha bac
nhu sau:® 1. Céc luat cua Lién minh chau Au (European law); 2. Hién phap
(Constitution); 3. Vin ban phép luat (Legislation); 4. An I¢ (Case law); 5. Tap quén
(Custom). Céc vin ban phap luat c6 thé thay doi noi dung cac an 1¢, nhung cac an 1¢
khong duoc bdi bo hoic thay ddi ndi dung cua cac van ban phép luat. Cac van ban phap
luat chi c6 thé bi bai bo hodc sta d6i bang van ban phap luat khac ban hanh sau. Moi

18 Rupert Cross (1977), “Precedent in English LawOxford University Press, P 155, 156

19 p§ Thi Mai Hanh, Luan 4an Tién si, “Evaluation of the applicability of Common law approaches to precedent in
VietNam”, Tr 122

2 Nguyén Vin Nam, “Nghién ciru so sanh nguon ludt an 1é trong hé thong phdp ludt Anh”, Tap chi Nha nudc va
Phap luat sb 5, 2007, Tr 38



quan hé nay phan &nh nguyén tic mang tinh phap ly va chinh tri “Parliamentary
Sovereignty” - thira nhan nghi vién c6 quyén ning t6i cao ban hanh phap luat trong pham
vi quéc gia.2! Mic di ngudn luat an 1& c6 vi tri thdp hon ngudn ludt vin ban phép luat
nhung lai ¢6 vi tri cao hon ngudn luat tdp quan bai vi toa an c6 quyén quyét dinh chon
lwa cac tap quan pht hop véi cac an 1.2

3.2. Mt sé ddic trung co ban ciia nguén ludt an 1¢ khac biét véi nguén ludt
van ban phap lugt.

Thi nhat, vé chai thé teo lap, &n 18 do tda an tao ra trong quétrinh xét xt, nén nguon
luat &n 18 con dugc goi 1a “case law” hay “judge make law”. Trong khi d6, ngudn luat
van ban phap luat chu yéu duoc tao ra biang con duong nghi vién ban hanh hoic do chinh
pht ban hanh theo hinh thirc ay quyén lap phép. Mot trong nhiing dic trung co ban caa
hé thong phap luat Common law khac vai hé théng phép luat Civil law 1a hé théng phap
luat Common law thira nhan vai tro “lam luat” cua tda an theo nguyén tac stare decisis,
con trong hé thong phap luat Civil law toa &n chi dong vai tro ap dung va giai thich phap
luat(cac van ban phép luat caa nghi vién hoac chinh pha ban hanh). Vai tro lam luat caa
tda an co thé duoc cac luat gia Common law chirng minh rat dé dang, Vi dy, théng qua
viéc gia quyét vu viéc Donoghue v Stevenson [1932] AC 562 thi tda téi cao cua nuéc
Anh d3 tao ra mot quy tic 4n 1é méi (a new ratio) trong linh vuc phap luat bdi thuong
thiét hai (tort law). Vu viéc nay ¢é ndi dung nhu sau:?3

“Vao nam 1928, ¢6 Donoghue va mét nguoi dén quan ca phé ¢ Paisley va mua lon
nuéc ging duc. Sau khi uéng Cé Donoghue da phat hién trong ly ¢6 mét cdi dinh sét.
Sau d6, ¢6 Donoghue da bi soc than kinh va dau da day. Vi vdy, ¢b dy da kién nha san
Xudt (Stevenson) va yéu cau boi thwong thiét hai”.

Vén dé phap ly ¢ day 1a c6 mét hop dong phap Iy phat sinh gitta nha san XUat va
ngudi tiéu dung hay khong va nguoi tiéu ding co quyen kién doi b01 thuong thiét hai dbi
v6i nha san xuat hay khong Theo ly thuyét truyén thong vé hop dong (privity of
contract) & Anh dén thoi diém nam 1928 thi khong thira nhan quan hé hop dong gitra nha
san xuét (manufacture) va nguoi tidu dung (consumer) boi vi nha san xuat khéng ky hop
dong vai nguoi tieu dung va khong c6 trach nhiém boi thuong cho nguoi tieu ding. Tuy
nhién, cudi cing toa tdi cao cua vuong qudc Anh (House of Lords) da dua ra phan quyét
budc nha san xuét phai bdi thuong cho cd Donoghue theo luat bdi thuong thiét hai. T
day da hinh thanh nén mot quy tac an I&(ratio) vé nghia vu ciia nha san xuat (duty of care)
d6i véi nguoi tiéu dang.

21 UK Law Online, “The sources of law in the Legal system” www.leeds.ac.uk/law/hamlyn/sls.htm
22 Rupert Cross (1977), “Precedent in English Law” Oxford University Press, P. 164.
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Thi hai, vé hinh thec tén tgi, cic quy tic an l&(ratio) trong hé théng phap luat
Common law tdn tai dudi hinh thirc phéap luat khéng thanh van(unwritten law), con cac
van ban phap luat duoc goi 1a luat thanh van(written law). Theo tir dién Black's Law
dictionary thi: “Unwritten law: Law that, although never enacted in the form of a statute
or ordinance, has the sanction of custom. The term traditionally includes case law” - tam
dich: “Ludt khong thanh van la phap lugt mac du khong dwoc hinh thanh duéi hinh thec
cac dao lugt hogc sdc 1énh, nhung dwoc tdp quan thira nhdn. Théng thwong thudt ngi
nay bao gom an 1¢”. Nhu vay, thuat ngit “ludt khéng thanh van” khong phai y muén noi
ngudn luat &n 1& khdng thé hién bang hinh thic vin ban hay cau chit boi cac an 18 ton tai
trong cac quyét dinh cua toa an. O day thuat ngitr “lugt khdng thanh van” van dugc st
dung nhu mot hinh thie phap luat d6i 1ap véi hinh thic luat thanh van, vi du nhu, cac bo
luat hay dao luat. Trong khi hinh thac luat thanh van (vi dy, bo luat) bao gdm cac quy tac,
nguyén tic mang tinh khéi quat va hé théng dugc hinh thanh tir két qua cua hoat dong
phap dién thi ngudn luat &n I¢ lai ton tai trong cac ban &n riéng biét, khéng mang tinh hé
thdng va khéng soan thanh cac diéu luat hay cac quy tic rd rang nhu cac quy pham phap
luat trong cac bg luat. Vi vay, mot quy tic an 1¢ (ratio) dugc xem la “implicit rule”- “quy
tic ngam dinh”, no rat khac véi quy pham phap luat(legal rule) 1a “explicit rule” - “quy
tac ro rang” ton tai trong cac van ban phap luat. Do d6, khi noi vé quy tac an 1¢, Bacon
da viét: “no make the law from the rules, but to make the rules from the existing law that
is, the body of argued opinions and decisions” - tam dich: “khdng teo ra lugt bang hinh
thirc Cac quy tac xi Suw, nhung cdc quy tac xi sw cua ludt diroc nhdn thic tir cac quan
diém va quyét dinh da duwoc tranh lugn”.?

O gbc d6 lich sir, cac nude theo truyén thong phép luat Civil law do chiu anh huéng
cua Luat La MA c6 dai va cac truong tong hop nén cé6 xu huéng phat trién phép luat theo
hinh thirc luat thanh van. Vi vay, ¢ Phap hay Bac xuat hién cac bo luat tir rat sém, vi du
nhu, BLDS Napoleon ctua Phap (1804), BLDS btc (1900). Trong khi d6, trong khi Anh
1a nudc tir chdi tiép nhan Luat La M4 cb dai va khong chiu anh hudng tir cac truong téng
hop, xem phap luat caa minh cha yéu duoc hinh thanh tir thuc tidn xét xir cua toa an,
phap luat ton tai dudi hinh thic cac quyét dinh cua toda an. Céc luat gia trong hé thong
phap luat Common law cho riang, phap luat 1 céng cu giai quyét cua van dé cua thuc tién
cht khdng thuan tdy 1a cac van dé caa Iy luan hay dao dirc. Do dé, néu thu nho hé théng
luat phap bang cac quy tac roi dua chung vao cac bo luat hay cac van ban phap luat thi vo
hinh chung s& 1am cho phap luat “chét” chit khong “song”. Cac quy pham phap luat
(legal rule) trong cac bo luat duoc dién dat biang nhitng cau chi cang rd rang, chat ché thi
s& cang lam cho ching ciing nhic va kho khan. Nguoc lai, cac quy tic &n 18 - “ratios” ton
tai trong cac ban an trong quéa khir chi 1a nhitng hinh mau (examples) hay la nhiing giai
phap (solutions) da co cho cac van dé trong hién tai. C6 I& cac luat gia trong hé thong
phap luat Common law mong muén tim dén noi dung, tinh than cua cac quy tic phéap luat
chinh 1a céc ly 18, quan diém trong cac quyét dinh tu phap di trude d6 chir khdng phai
hinh thirc cac quy tic. Vi vay, nguon luat an 1& con duoc goi 1a “judicial opinions” — “céac

24 Gerald J. Postema (2004), “Philosophy of the common law”" in The Oxford Handbook of Jurisprudence and
Philosophy of Law, Oxford.



quan diém fuw phap”. Déc trung nay cho thay nguon luat an I¢ thé hién tinh chat mém deéo,
linh hoat hon so nguon van ban phap luat.

Thu ba, vé tinh chat h¢ thang, nguon luat &n 1& khong mang tinh h¢ thong cao nhur
ngudn vin ban phap luat. Ngudn luat an 1& con duoc goi la “case law”, tam dich: “lugt
theo vu viec”. Diéu nay c6 y nghia 1a phap luat duoc hinh thanh trong nhiing vu viéc nhat
dinh, mdi quy tic an 1¢ (ratio) duoc hinh phai gan lién véi mot vu viéc cu thé. Pay chinh
la nguy@n nhan dan dén ngudn luat an 1é khong mang tinh hé théng. Cac quy tic an 1é
khong dugc xay dung dua trén nhitng khai niém chung, nguyén tic chung mang tinh Iy
thuyét. Trong khi d6, cac quy pham phap luat trong cac van ban phép luat duoc xay dung
dua trén cac khéai niém phap ly, nguyén tic phép ly di duoc xac dinh. Vi vay, cac quy
pham phap ludp trong cdc van ban phap luat mang tinh hé hé théng va théng nhan hon
cac quy tac an lé ton tai trong cac quyét dinh riéng biét cua toa an. Vi du, khi gial quyét
mot vu viéc giao két hop dong gira bén trong trudng hop khong gap nhau truc tiép, cac
luat gia Phap s& hoi vé quan diém giao két hop ddng Ia tir thoi dlem gui 1oi dé nghi hay tir
thoi diém nhan 1oi dé nghi. Trong khi d6 céac luat gia Anh cho rang cach tlep can nhu vay
qua triru twong, déi véi ho, dé xac dinh ngay thang hoic dia diém giao két hop dong, co
thé ap dung nhitng quy tic khac nhau phu thudc vao nhitng tinh hudng cu thé. Mot vi du
khac, & Anh khdng c6 nhing nguyén tic chung trong linh vuc phap luat boi thuong thiét
hai ngoai hop dong gidng nhu cac bo luat caa chau Au luc dia hoac khai niem vé “16i”
cling khong ton tai trong linh vuc phap luat nay cua Anh?. Céc luat gia trong hé thng
phap luat Common law khong phan d6i gié tri cua cac nguyén tic chung dong vai tro bao
dam tinh nhat quan cuia phap luat, nhung tap trung vao thuc tién va giai quyét cac van dé
cua thuc tién c6 tim quan trong hon nhiing nguyén tac chung mang tinh ly thuyet nhu
vay®®. Jeremy Betham (1748 — 1832) - m¢t nha triét hoc thuc chung phép Iy noi tleng &
Anh, thuong phan nan vé tinh chat tan man hay thiéu tinh hé thong cua céac quy tac an 1é
trong hé thong phéap luat Anh. Vi vay, dng chinh 1a ngudi tién phong ciia phong trao doi
phap dién hda cac an I¢ cua Anh thanh cac b luat. Nhung dén ngay nhay, & Anh nguon
luat &n 18 van 1a ngudn luat chu yéu trong hé théng phép luat nudc nay, nhat 1a trong linh
vuc phép luat dan sy va boi thuong thiét hai. Nhu vay, mic di nguén luat an 1¢ thiéu tinh
hé théng hon so voi ngudn luat vin ban phép luat nhung ban than ngudn luat an 1¢ lai c6
nhitng gié tri cua riéng minh va nhiing gié tri d6 duoc duy tri trong hé théng phap luat
Common law.

Thir tu, vé céch thirc teo Id@p va ap dung, cac quy tac &n Ié trong cac quyét dinh caa
toa an dugc tao lap va ap dung dua trén ky thuat tu duy dac thu la “analogical thinking” -
“tw duy mang tinh twong tw” 1am nén tang. Trong khi d6, k¥ thuat tu duy tao 1ap va &p
dung cac quy pham phép luat trong cac van ban phap luat chi yéu dua trén ky thuat quy
nap - “inductive thinking” khi tao lap va k¥ thuat dién dich - “deductive thinking” khi ap
dung. Cac quy pham phap luat trong cac van ban phap luat doi hoi vira phai mang tinh
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khai quat, vira phai mang tinh cu thé. Tinh khai quat tac 1a quy pham phap luat khéng chi
dung dé giai quyet mét truong mot cu thé. Tinh cu the nghia la muc do khai quat cia mot
quy pham phai dén muc con c6 thé giai quyet cac van dé cua thyc tién. Nhiém vy cua nha
lap phap 1a phai bao dam trang thai can cang giira tinh khai quét va tinh cu thé cua céc
quy pham phap luat?’. Trong khi d6, k¥ thuat tu duy tuong tu hudng dén viéc xac dinh
cac tinh tiét twong tw va Iy 18 tuong ty cua hai vy vié theo Kiéu “case by case” - “tir vu
viéc nay ap dung cho v viéc khac”. Hai vu viéc ¢ tinh tiét twong tu nghia 1a cac tinh tiét
nay c6 tinh chdt frong tw chir kndng phai doi hoi bai hai vu viéc co tinh tiét hoan toan
gidng nhau. Ching han, quy tic an lé(ratio)hinh thanh trong vu viéc Donoghue v
Stevenson [1932] AC 562 khong chi ap dung khi c6 nguoi tieu dung bi thiét hai t “cal
dinh sét, trong lon nuwdc Qung duc, do |0| bdt can cua nha san xudt logi thircc uéng nay”.
Néu vay, mac do khai cua ratio s& gan nhu bang zero va nguyén tic stare decisis s&
khong thé hoat dong dwoc. Yéu cau cta nguyén tic twong tw, “gidi quyét nhw nhau”
khong c6 nghia 12 hinh phat, mac boi thuong ... dugc &p dung nhu nhau ma la ly 18 phai
duoc ap dung twong tu hay goi la ly I€ twong tu.

2" Rene David, do TS. Nguyén Si Diing va Ths. Nguyén Dtc Lam dich, “Nhitng hé thong phép ludt chinh trong thé
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